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The appel l ant, Donald C. McCary, was convicted of thirteen
sex offenses: two counts of aggravated sexual battery,' three
counts of rape,? six counts of statutory rape,® and two counts of
sexual battery.* The trial court inposed the maxi num sentence for
each offense and ordered each to be served consecutively--an
effective sentence of seventy-two years. The Court of Crimnal
Appeal s affirnmed the trial court's judgnents. At issue is whether
the trial ~court correctly admtted into evidence testinony
concerning uncharged and unindicted sexual offenses commtted by
McCary several years prior to the date of the alleged comm ssion of

the of fenses on trial.

We have carefully exam ned the record and thoughtfully
consi dered the i ssue. W concl ude that the evidence was erroneously
admtted. Accordingly, the judgnments of conviction are reversed,
the sentences are vacated, and the cause is remanded for a trial in

whi ch the subject testinony shall not be admtted.

Tenn. Code Ann. § 39-13-504 (1991).
Tenn. Code Ann. § 39-13-503 (1991).
*Tenn. Code Ann. § 39-13-506 (1991).

“Tenn. Code Ann. § 39-2-607 (Supp. 1988). This provision was
repeal ed by the 1989 Tennessee Cri m nal Sentencing ReformAct. The
current sexual battery statute is codified at Tenn. Code Ann. 8§ 39-
13-505 (Supp. 1995). The appellant was convicted under both
st at ut es. One incident of sexual battery allegedly occurred on
Septenber 1, 1989. The Sentencing Reform Act did not becone
effective until Novenber 1, 1989.
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In light of the resolution reached, we will relate only
those facts necessary to place the issue in proper perspective. 1In
1991, the appellant had been Mnister of Miusic at a large Hi xon
church for many years. To his nmusic mnistry was added the
responsibility for youth mnistry. In this dual capacity, the
appel I ant pl anned, led, and participated in virtually every church-

sponsored youth activity.

Four boys, ranging in age fromtwelve to fifteen years at
trial, testified concerning their respective sexual conduct in 1989
and 1991 with the appellant. Wile certain particulars varied, the
appel l ant's conduct was, inthe main, quite simlar with each of the
four boys. As nenbers of the church, the boys participated in the
youth choir directed by the appellant. The appell ant "sel ect ed”
them respectively, for a "special friendship." This "speci al

friendship" led to the appell ant exposing the boys to pornographic

magazi nes and vi deo tapes. This exposure progressed to sexua
advances by the appellant. Utimtely, the appellant engaged the
boys in sexual activities. The sexual battery counts involve

charges of fondling and other sexual contact; the rape counts

i nvol ve charges that the appellant performed fellatio.

Specifically, the issue we address here concerns the

adm ssibility of certain "other crinme" evidence that surfaced in the



State's case-in-chief during T.J.’s® testinony.® T.J., at trial a
college student, testified that he formerly belonged to the
appel lant"s youth group. He described in detail his sexual
activities wth the appell ant that began when T.J. was approxi mately
fifteen and continued through his twentieth birthday. These
activities, as described by T.J., included view ng pornographic
magazi nes and vi deot apes, kissing, fondling, and masturbating. The

appel  ant had not been prosecuted for any conduct with T.J.

The appellant insists that the trial court erred in
admtting T.J. s testinony because it constituted evidence of other
crimes not relevant to the offenses charged. He further contends
that this testinony took on the character of "propensity evidence."

Thus, argues the appellant, the testinony shoul d have been excl uded.

As noted by both the appellant and the State, resol ution
of this issue is controlled by Tenn. R Evid. 404(b) and by State v.

Parton, 694 S.W2d 299 (Tenn. 1985).

Rul e 404(b) provides:

O her Crines, Wongs, or Acts.--
Evi dence of other crimes, wongs, or

°In cases involving sexually oriented crimes the Court
endeavors to wthhold the identity of young victinm when
appropri ate.

®T.J.’ s testinony concerning an adm ssion the appel | ant nmade to
hi m about appellant's sexual activity with one of the other boys is
not at issue here. |Its admssibility is conceded.
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acts is not admssible to prove the
character of a person in order to
show action in conformty with the
character trait. It may, however, be
adm ssible for other purposes. The
conditions which nust be satisfied
before all ow ng such evidence are:

(1) The court upon request nust
hold a hearing outside the jury's
presence;

(2) The court nust determ ne
that a material issue exists other
than conduct conforming wth a
character trait and must upon request
state on the record the material
issue, the ruling, and the reasons
for admtting the evidence; and

(3) The court must exclude the
evidence if its probative value is
out wei ghed by the danger of wunfair
prej udi ce.

The Advi sory Conmm ssion Comrent to Rul e 404(b) states:

The Commi ssion drafted Part (b) in
accord with the Suprene Court's
pronouncenents in {tite . Firton,
694 S.W2d 299 (Tenn. 1985). There
t he Court est abl i shed preci se
procedures to enphasi ze t hat evi dence
of other crinmes should usually be
excl uded. In the exceptional case
where another crinme s arguably
rel evant to an issue other than the
accused's character--issues such as
identity (including notive and common
schenme or plan), intent, or rebuttal
of accident or mstake--the trial
judge must first excuse the jury.
Then the judge nust decide what
material issue other than character
forms a proper basis for rel evancy.
If the objecting party requests, the
trial judge nmust state on the record
the i ssue, the ruling, and the reason
for ruling the evidence adm ssible.



Finally, the judge nmust always wei gh
in the bal ance probative value and
unfair prejudice. I f the danger of
unfair prej udi ce out wei ghs t he
probative value, the court should
exclude the evidence even though it
bears on a material issue aside from
character. Finally, according to
Pirtyr, the trial judge must find
that the wevidence is "clear and
convi nci ng" t hat t he def endant
comm tted anot her crine.

Thus, in this context, Tennessee recogni zes three i nstances i n which
evi dence of uncharged crines nay be adm ssible: (1) to prove
identity (including notive and common schene or plan); (2) to prove
intent; and (3) to rebut a claimof m stake or accident if asserted

as a defense. Tenn. R Evid. 404 (Advisory Commn Conments);

Parton, 694 S.W2d at 302 (quoting and reaffirm ng Bunch v. State,

605 S.W2d 227, 229 (Tenn. 1980)).

None of the exceptions are present in this case. ldentity
was not a material issue here. Each of the victins was a nenber of
the youth group directed by the appellant, and the cl oseness of his
relationship with each of themwas virtually conceded. As a nmatter
of fact, the appellant denied having conmtted all of the acts
charged and characteri zed his conduct, essentially, as non-crim nal.
Nor is T.J.’s testinony adm ssible to prove notive. Mtive, in the
context of the facts here, if material at all, would only becone so
were the appellant to nmake it material. He did not. The "comon
schenme or plan" exception, although recognized in Tennessee, is

of ten m sunderstood. As we expressed in Parton, it "is nost often



a vehicle for admtting other nearly identical crinmes when the

identity of the defendant is in issue.”™ 694 S.W2d at 303(enphasis

added). As we have already concluded, identity was not a nateri al
issue in the case. Furthernore, T.J.’s testinony was clearly not
adm ssible to show intent. The charges here are aggravated sexual
battery, sexual battery, rape, and statutory rape. Intent is not at
I ssue here because it is not an el enent of either of these of fenses.
Finally, because the appellant did not assert accident or m stake as
a defense, there was nothing to rebut. Hence, this exception has no
application here. Thus, we reach the inescapabl e conclusion that
the other crine evidence was i nadm ssible on any material issue in
this case. Its character, therefore, was that of "propensity

evi dence"--a result condemmed by Parton and Rul e 404(b).

Because t he charges here i nvol ve sexual |y ori ented cri nes,

we take this opportunity to stress our holding in State v. R cknman

876 S.W2d 824 (Tenn. 1994). |In R ckman, we expressly rejected an
invitation to establish a "sex crinmes exception” to the general rule
that evidence of uncharged crinmes is inadm ssible. W concl uded:
"Qur re-exam nation of the authorities convinces us that the general
rule, which excludes evidence of other crinmes or bad acts as
irrelevant and prejudicial when the defendant is on trial for a
crime or act of the same character, renmains sound." 876 S.W2d at

829.



Moreover, the Tennessee Rules of Evidence, unlike the
federal rules, establish several procedural prerequisites to the
admissibility of other crine evidence. Tenn. R Evid. 404(b)." Qur
rules require the trial court to hold a hearing outside the jury's
presence to determ ne whether "a material issue exists other than
conduct conformng with a character trait" to satisfy the rel evancy
requirenent. 1d. |If this test is satisfied, the trial court nust
det erm ne whet her the probative val ue of the evidence outweighs the
danger of wunfair prejudice to the defendant. Id. Only if the
probative val ue outwei ghs the danger of unfair prejudice should the
evi dence be admtted. W have also held that the trial court nust
find by clear and convincing evidence that the defendant conmtted

the other crines. Parton, 694 S.W2d at 303 (citing Wather v.

State, 169 S.W2d 854 (Tenn. 1943)). Although defense counsel in the
present case properly raised this issue prior to the presentati on of
T.J.’s' testinony, the trial court failed to conduct a jury-out

hearing to nake the required determ nations.

It is clear to us that T.J.’s' testinony was profoundly
prejudicial to the appellant's case. By permtting T.J.’s to
testify regarding his uncharged sexual conduct with the appellant,
the trial court created an opportunity for the jury to infer,
| nperm ssi bly, that because the appellant commtted the uncharged

acts, he must have commtted those simlar acts for which he was on

"The procedure for determining the admissibility of evidence
enbodied in Tenn. R Evid. 404(b) was first established by the Court
in Parton, 694 S.W2d at 303.



trial. W cannot say that adm ssion of this testinony was harm ess
error.

In the interest of judicial econony, we will address two
evidentiary issues likely to recur should the case be retried; the
first of these is the admssibility of the appellant’s diary. On
first-tier appeal, MCary contended that the trial court erred in
admtting a diary containing entries made during 1981 and 1982. He
urged that the entries were too renote to be relevant to the
of fenses charged. The diary includes expressions of his feelings
for several young nmen; however, there are no explicit references to
any sexual encounters. None of the young nen nanmed in the diary was
a wtness in the case on trial. Wthout addressing the nerits of
McCary’'s claim the Court of Crimnal Appeals held that "in view of
the overwhel m ng weight of evidence, at nost, any error would be
harm ess.” W cannot agree. As Judge Gary R Wade correctly noted
In dissent, not only was this evidence too renpte to the offenses
charged, but it also constituted highly prejudicial "propensity"

evi dence whi ch "suggested that the defendant was a sexual deviant."

The second of these remaining issues concerns the
adm ssibility of certain pornographic magazines and videotapes
sei zed during a search of the appellant’s church office. Not only
were the nmagazines and videotapes thenselves introduced into

evi dence, but their contents were al so displayed to the jury.



The admssibility of videotapes is governed by the

standards defined in State v. Banks, 564 S.W2d 947, 951 (Tenn

1978) and Tenn. R Evid. 403. State v. Bigbee, 885 S.wW2d 797, 807

(Tenn. 1994); State v. Van Tran, 864 S.W2d 465, 477 (Tenn. 1993).

Whet her to admt such evidence is within the discretion of the trial
court and will not be reversed absent a cl ear showi ng of an abuse of
that discretion. 1d. It is fundamental to the question of
adm ssibility under Tenn. R Evid. 401 that evidence nust be
relevant and probative to sone issue at trial; the evidence nust
“make the existence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than it
woul d be without the evidence.” Tenn. R Evid. 401. Additionally,
Tenn. R Evid. 403 provides that even if relevant, “evidence may be
excluded if its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cunul ative evidence.” Tenn. R Evid. 403.
These materials graphically portrayed various heterosexual and
honbsexual acts. As this Court has cautioned, “[s]hocking and

horrifying the jury enotionally does not assist themin making a

reasoned determ nation of how serious the crine is . " Banks,
564 S. W 2d at 952.
The pornographic materials at 1issue here are of

questi onabl e rel evance. Al t hough the State promised to show the

rel evance of the evidence, it never did. Thus, while we suspect
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that it was error for the trial judge to permt the jurors to view
t he pornographi c nagazi nes and vi deot apes because they were unduly
prejudicial, we cannot conclusively so find. The appellant noved
pretrial to exclude this evidence urging that the probative val ue
was out wei ghed by the risk of unfair prejudice. Witten findings of
fact and conclusions of |aw would have been of imreasurable

assistance to us in this regard.

It is irrefutable that the cunulative effect of the
evi dence-based errors in this cause denied the appellant his
fundamental right toa fair trial. Accordingly, the judgnent of the
Court of Crimnal Appeals is reversed, and the cause is remanded to

the trial court for a newtrial consistent with this opinion

ADOLPHO A. BIRCH, JR, Justice
CONCUR:
Ander son, C. J.
Reid, Wiite, JJ.

DI SSENT:
Dr owot a, J.
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